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and having stood for consideration to this day, the court delivered the
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Orlgmal 'Suit No. 05/2010 and Original Suit No. 04/2010 of ihis court were
heard side by mde as the subject matter of both the. c'\ses were tv.( -f{gren

b o T

oL
% .--_alleged 1o be exécuted by Samudra Gooptu and being his lnst wiman 1

- such, to avoid! ‘conflict of decisions, these wo cases bemg'Origjin_aE,.;Spii-. .68
and’ Original Suit No. 04/2010 of this court are being decided by: this commmReny
Judgmem and which will govern both Oubm'\l Suit No. 0512010 and Ongmal S‘LI.IT.

eGSR g

vy

Meenaksm Dutta had filed the-probatrs ca.se being Act, 39 Prob el 'as No.,

3 189!2000 before the District Delegate at Alipore prayln@ f‘or mrﬂb teiofiv ﬁ.nf

a

. ‘bamudm Gooptu. The same case became contentious as: Samay Gooptu. filed

'objecuon ﬁnd 0 g — 160/2006 was instituted .which was subsequemly renumbered

g as 0S-01; 20u7 ofADJ FTC 5" Court Alipore and subsequenﬂy 1enumbered as 0.5
' ' '—Ulu of this court

. The facts of original suit No/ 04/2010 filed by Meenakshi Dutta in a nutsheH

s bcmg that Samudra Gooptu son of Late Sourendra Chandra Goo u.t'(also

' Surendra Chandra Goopta) resident of 26!2 Monohm—p |

e Btk a.=-+,;9.s-mslle£-hnnht:r.and.he du:d on sm.;z

"-9 oncharpukur .Road, PS 'Lake, Kolkata _ 20" which’

known as

mal!y resided pnor 1o his death During his lifcumc he executed a will on

S a_;k e Ofﬁce f ADSR Alipore noted in book 111, Vo’iume No. 1at pages - 266 to
O  being No. ‘44 for the year 2002: By the sald will the, tcstator had appomted r\er
\ as th. executrix and bequeathed his propemes as menhoned in thc schedule to the

will to her. The testator was a bachelor Hindu governed by the Dayabhaga School

of Hindl Law and left behind as legal heirs his elder brother Sanjay Gooptu and his
% st Iud'g. ‘sister Meenakshi Dutta who is the plaindff of O.S- 04/2010. ' Sanjay Goopty is
“\c onf- M‘patc ; r_ioait}_mg:" at 2512 Monoharpu\-mr Road wh:le 1he plmnnt‘f Mecnaksm Dutta is

i S

" dccetuaed hun The testator. was in best of hea]th and brain- and had test

arnemary
capacity at Lhe time he” cxecmcd the will dated 15 02 2002 aﬂer knawing. the' .
o contents therem and it was his Jast will and testament ‘l‘hg' ai tifglMeenaksha.-,'_ ot

Dutta. spent a sum of Rs. 10, 0001- on accoum of his last lreatmént
. shradh cerem

cr

Probate. Shc has prayed for probate of this will of Late Samudm Googtu

" The dei‘endant of of original suit Na 04/20
omcsted the case by filing written statement. It is ap

5ubacquemly Sanjay Gooptu died and his name was subsumted by the names of ms
—I‘f:f,,al'hétra. deréiidant Nos.1(a), {(b) and l(c) and they

bt 'tcccpf.cd the W.S filed by Sanjay Gooptu.

ATARGTTIIE any separate’W.5

S S
.

Contd.......

| Wil i R 002 in presence of witnesses ‘and the gaid will was reg!stcr&l on 15 02. 2002 '

- rcﬁldmg at G. D 14 Sector -I11, Salt lake Clty Thc parents of L}'\e tesmtor had p_re_--

ony. She is wlllmg to pay the duty. legally pa.yable for the grant of'

10 namely S-mgay Couptu'.

parem from t‘ne record ‘Lhat i

{4
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It appcars frorn the w. S filed in Qnglna‘. suit No, 0452010‘ '

“has challcnged the alleged will as'a forged and’ fraudulent docpmq:

that Samudra Gooptu left a registered will dated 29.12.1999 and did not execute.

any m‘her will subsequently. He has disputed that Samudra Gooptu executed any

~ will on 15.02.2002 in the presence of witnesses and the Same was duly reglstered in

_ ‘ the office of ADSR Alipore. His' case being that the purportcd “will daied

Ay 15, 02.2012'is a manufactured document, Samudra Gooptu was ﬁckle mmded and
was not physxcally fiton 15.02.2002 suft‘enng from vano‘us ailments He was not in
izl 1t >mu. of. mind and 1he same will be evident. f‘rom he' said. manuf’actured wm

IIIII ‘ " ~, itself. His, fu:ther case bcmg Lhat it is hxs apprehens

= - Samudra Gooptu was obtained on blank paper and, ‘the same m:ght have been
5. " “converted into a will by suppressing materials facts and practif': I“grqug upon Sub-
Reg1strar, Ahpore He has ‘admitted that leaving aside Meenakhi. Duua and Sanjay

Gocpm xhere afe no other hmrﬁ of deceased’ Samudra Goo tu.
l-hs further case being that as Samudra Goopm d1 eran

lu 02 2002 no questlon of appmmmg the plamtiff‘ as executnx arises “T o
His father had given the marriage of Meenakhl lncumng huge expenses ar@El

_.iﬁn'ornamems worth several Lacs of Rupees. In the will of his t'ath

Il?n e

er Meenakhi
ta was not g,wen any property as they had inctirred H&ge expenseh towards hu
tiTage. His Tather Fuichased the 'land in the name o “dau

‘t-aalmnﬁ' now resides and also gwen Uml Trum' g‘,

.1,00,000/-. The property as mentioned in allcgcd will 1
Saurendra Chandra Gooptu the father of the ‘parties. T

he plamuff‘ had ralsed »
‘objection, when bpl.h her brothers had filed probate applicatinn for grammg plobme'

- _ of the will of their father Late $ourendra Chandra Gooptu. The deceased Samudra
'l pais! .-iudga.‘.,ll ; 38 Gooptu on Treceiving property from the estate of his father bcqucathed the same in

’ % . . favour of his nephew and niece by will dated29.12.1999. He had denied that: shradh
. ' ccremony and rehgmus rights of deceased Samudra Goqp', ! 'epq/pe,;t‘otmed hy thg- .
ﬁ" o " ET plamt:ﬁ" mcumng ewtpenses ' ' s

His. ﬁmher_wse;bemg that the descnption.ofm‘ duled-props I

“in the schedule of the application filed by Meenakhi 'Dufta 1s’also wrbng The

-p{amut‘f' had filed an affidavit before Hon'ble High Court at Calcuua wherein she
" had- admitted that her brother S

amudra Gooptu was very much addlcled to alcoliol
and-due.to his such addiction he was suffenng ‘from various ailments and h’ls brain

Vi
was not functioning. properly. Samudra Gm-rt-ee when he was physu:a\ly fit,
executed his last will which, was duly registered on 29, 12. 1999
estate in fwour of. his nephew'

\!onoharpukur Residence. He

bequeathmg his
‘and niece who stayed with. him in their
was very much fond of his nephew and niece. '

? Upon pleadings of lhc parties this court framed lhe fnl!nwmg lssues for

T A S Ly R )
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conbldenng m O.S Case No. 04!2010 '\vhu:h was prcviously_.num__:

R ETE S

J FTC-VI Ahpﬁre

1S
1. Isthe Sun maintainable in its present farrn?
2. Has the plaintiff any cause of action to file this case’
- 3. Hasthe testator duly executed the will and the wm is genume one"
" 4] Whether the will dated 15.02.2002 is the fast will of the: tcstator?

0l

‘Whether the Testator had Testamentary capaclty to execute the will?

6. _Whether thé will under challenge is a forged, manuﬂmmred and fraudulent
.documents?

d mari-.cd 2x1.2/8, the wil

= Fas\Whethessthe=Testator executed the-WHF am’ﬂt‘rnmwrf‘fwe‘iw}lf—‘haui-ag a

~ sound gnd_. dlsposmg state of rmnd and understood the nature ancl effect
8. Is the Plaimiﬂ’ entitled to reliéf as prayed for2 .- G
9. To what other. reheﬁ'rciicfs, if any, the petitioner is emitled to get? '

hﬂn Mandal deposed as P.W.2, The death certificate of Samudr':!\ Gupta lssued

gndll.\I'Eb of Sdmud:a Goopm on thi:, deed

ﬁ;’*{ of cance]lauon Qi deed was marked Ext.2/1 to_2!4 Lh&ﬁmﬂfﬂlmt‘“ﬂ on’
s

this deed namely Bithika Mondal, Prosenjxt Mukhex]ee and Debehdra Nath Parui

‘are marked Ext/ 2/5 1o 2/7 respectively and the signature of thika ‘Mondal with

_her address and. father’s name on Ihc back side of the 1* page of this deed was
1 was marked Ext.3, the signature of Samudra Gupta on the

1 to 3/5, the signature of wuness Prosenju Mukheqce was ma'.ked
Ext.3f6 1he sngmture of Bithika Mondal was rnarked Ext::

; wﬂl was Ext. 3

of Debcndm Nath Parm was, marked: Ext.3/8. Signature* of{ M@
5 ob_]ectlon filed before the Hon

a!ong with copy of am amended plaint in Tnle Suit No. 1706i2010 marked as Ext B and

. r . i

= hasa g

' Sn“m ‘Gooptu had filed the probate case “being" Act 39 Probate a7 T

No. 89:‘2007 bet‘ore the Distict Delegate at Ahpore praying for. probate «of will of
Samudra Goopm dated 29.12.1999. The said case bccarne contentlous as-Meenakhi

Duna filed objection and O.5 - 124;’2007 was instituted which was’ subse.quently'

mmmbered as 08-01/2010 of \DJ FTC 6™ Court and later renumbered as O.S.
05/10 of ADJ 15" Court Alipore and O.S. 05/10 of this court.

"The, contention of the pia:nuﬂ‘ Sourya Gooptu in O.S. 05/10 being that
bamudra Gooptu his uncle (youn;:,cr brother of his father) died on 28.03.2006 at his

gt pramezaate s s il s sediawiaseesg 2il )

In“¢ourse of proceedmg of this case Meenakhi Dutta deposed as PW 1

'‘ble High court marked Ext.A and A?l the summonS'

ﬁ KM.C. No.0214206 dated 19(}42006 was, marke,d a8 'Ext1,; -the deed of =
@ neellation of wm marked as Ext.2, the si
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5 . os.opzolon

lLSldt.l‘lCL a1 26/2, Monoharpukur Road, #olkata — 29. Prior to his death heduly_

) L\C*.ﬁi-lfed his, will on 29.12.1999 in presence of witnesses which IWas duly registered

‘oni 29.12.1999 at the office of ADSR Alipore. He had appclnted the plaintiff

s s e SO MY _Gooptu_and his niece Pafamita Guha_as eggc‘t rix 19 "_ﬂgoim&p it st 8
- :,epamelv By his said will the testator Samudra Gooptu had bcqueathed in' favour

oi his nephew and his niece. The testator was bachelof Hmdu govem'ed by the
Dayabhaga School and left behind his elder brother Sanjay Goopm and sister
Meenakhi Dutta as the legal heirs who could have inherited his estate in the event if
he had died mlesmle The parents of the testator had predeceased him. At the tiﬁne

" of the cxeuuuon of his will he was in'sound mind. and Qealth 3nd had- executcd the

‘ same: knnwmg the contents thereof The plaimift‘ who is the: nephew of the: testa;or;.,.‘{
qpem a sum of R.s 50, 000/~ tgwards his last treatment and for cremauori and shradh
ceremnny The will was lying \n the custody of lhe piamtlft‘_;

misplaced 1l1e same SO he could nqt ﬁle Lhe case earl :er Aﬁer tracmg out the w'.ll on

e e The case. St e T

_ut as He: had .

iy pes 1

-

- The defendant of O.S. 05/10 Meenakm Dutta contested the, case by ﬂiing i
written statement. She has denied the material alleyumns as made In the prabate
’_/._f-,—;_-—___,_-\ apphcauun She has denied tHat the will dated 20. 12 1999 is, the 1ast wrll and'

ent of Samudm Gooptu the uncle of the plainuﬁ' She haa admmed that

.03.2006 at 2672, Monoharpukur Road, Koikata where

hﬁ‘ ldll‘\al‘ily ‘vesided. Her case being that Samudrn Gooptw executed his last will

- Qm thlnmenl on, 15.02.2002 in presence of the w1:ne:,ses and the amd will was duly

. Ssreada
37 Pl o o reglsleﬁ:d before ADRS Alipore on 15.02. 2002. and has | been weered- in book
At
Ty - ® L NOL {11, volume ‘No.1 at pages 166 to 169 being deed No. 44/2002. In the said last
At una—wsmmmt-dated 15.02.2002 Samudra Gooptd mmm{mmmm N

cw:ccumx and bequeathed his properties to her. AS such the will dated.29. 12.1999

A ,dl Dm Judge,  has alrewdy been revoked by the testator and ‘he did so due o 1remendous rne’nhﬂ,'
g -:.h Cm_ h“pﬂle

o . pain and. torture caused by Sanjay Goopty, the’ father of t’ﬁe plaﬁmff, Mmeover. :
@}( . : "!Q M‘ tsﬂ) i

Sanjay Gooptu with undue influence and taking active part in preparati'on of the

~—will dated. 29 12,1999 got the said will in the name of the plamnff‘ and so the
testator revoked it during his lifetime and execu
15.02.2002 in f‘avour of the

ted the last will and testamenl dated '
“defendant. She ‘has alrcady filed a. ‘suit for ‘grant of
probate for the will dated 15.0

2.2002 of Samudra Goopty and the same is 10 the
- knowledge ot‘ the plaintif

f and his father. During the ht‘eume of*the testator, the

_plaintiff, S Sourva Goaptu and his father had_done. 199%&%&9&5:&&8 rne-mal

pain, agony and torture upon the testator and succeeded in obtaining the will under

probate in this case.

Upon pleadings of the parties the court

) _framed the following issues for
considering in O.S Case No0.05/2010 ' '

e
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B 0.5, 052010 :

v ' i

ISSUES

Is the suit mamtamable in its present form?

e B3 th:thcr testator Samudra Gooptu executed Will on.29.12.1999, if .so,
I
‘whether the testator had testamentary cap acity to- execute lhe said wilD
3. Whether testator Samudra Gooptu revoked hlS wul Qated" 999 by

: rcbistcrcd Deed of cancellauon" .
"#‘“‘Wﬁﬁ}ﬁ’ﬂﬁi‘ﬂ'*ﬂategt‘ﬂg'm 199gTETtHE" RO testator Sdl
Gooptu? ! bl -

= Is thf.- plamul’f‘ entitled relief as prayed for? .

" 6. To what other relief, if any, the plaintff is entiticd to gct‘-‘

‘In_course of the proceeding of this case Jayann Gooptu deposed as P W 1
Sourya Gooptu deposed as P.W.2 and exhibited the will as Ext 1, the. sagnatures of

Samudm Gooptu on will as Ext. 1/1 to 1/, the signature of t’ne wnnasses Jayann ’

" Goopiu, Debasish Auddy and Arundhuti Mukherjee as Ext:1/7 to 1/9 tespectively.
and a\gnamms of Advocate Malay Sengupta as Ext. 1/10 and 1/11,

s Jr:ne:.add essed_to O/C Lake Police Slailﬂm}W‘é
' plu. :_md _.la;mﬁti-(}ooptu wa._s markcd Ext. B, the adve‘_"seme

:dta Goopta marl.,ed Ext. D and onginal de_ h ) ]
X.M.C.. No. 0125443 issyed.on 20.06.2011 da:elr of mgistrp.uah

Il is apparent from the pleadmgs of O.8- 041’2010 and O.S- 05.{2010 that in
g I 0.5-05/2010 Sourya Gooptu as plaintiff' has prayecl for: probatc of the will da[ed
| T, 29.12, 1999 purponedly executed by Samudra Gooptu and claiming’ to be the last '
W 11} %pd lestament o of‘ Samudm C‘oopm while Meenakhi Dutta as plalntiff‘ by ﬁlmg

08 = 04/2010 has prayed “for probate of the will dated 15.02:2002 purportcdiy )

ﬁ = ol E\ccmed by Samudra Gooptu and claiming to be the last will and testament of
. 'Samudra Gooptu relating to the same properties. '

For the sake of proper adjudication of both the cases and. tc’rairoi'd conflict of

decxsmns the case was: heard side by side t‘rom the lmne when the argumems were

adv:mced by the partim and as such the case s, bem dec1 "ed"by a. .common
judgl'nent In order to adjudtcate the matter issues are betng

L in orboraung zhe
m.uc-i fmmcd earl'ler in both 0.8-04/2010'and O S - 05»’2010 E:

ISSUES

P T 90 SO 0:5204/2010 ahd" O™ 057 ST TERIRaBTe T present e
form?> | ' ‘ ‘ b I

! l*l:wc the plaintiff of 0.S-04/2010 and O.S ~ 05!2010 :cii'.\sé" Ioflzac';,ti,on to ﬁlle'
\ . o '

L

Contd.......
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ﬂw rehpecli\'e suits?

Whether the testator Samudra Gooptu executed the wi!l dzued 20.12.1999
and if S0, whethcr the testator had testamentary capacity W execute the

S"ll"l"l.e? ; i N ' m it I‘ r

Whether the will dated 20. 12 1999 has been brought into: :eq‘;ist.e:_’tcé- ,b_y.""‘ e

Y
".‘.-'.

'. . - exercising undue influence? . . oo et
5. 'Whether the will dated 29.12.1999 is a genume Wl“ executet_:l"vq_lunt:zu;'ny by..

I .. the testator and devoid uf any bUSDICIOUS c1rcumstances'-\

b Whether the testator Samudra Goopwy executed wxll datcd 15 02, 2002 a-nd 1i
so, whether the testator had testamentary capamty ;o execqte 1}1e same" .
; W e 7. Whether the will dated 15.02.2(}02 is a post manufactured and fraudulent
' " document? v
S Whmher the will dated 15 02.2002 isa genmne w1ll executed volumariiy by
{he testator and devoid of any suspicious circumstances?

S 9 Whet.her will dated 29.12.1999 was revoked by the tqs{ator Samudra Gooptu’
b)’ regxstered deed of cancellation subsequently?

10. thlhcr will dated29.12. 1999 is the last will of testator Samudra Gooptu’

2. Whethqr the plmnnﬂ' ot‘ 0. S 04(2010 entitled to gel probatc-bf' wall datecl
15.02.20022 . JE
.13 Whether the plaintiff of 0.5 - 05/2010 entitled to get probate ot‘ will dated
29, 12 19992
. i.. ' i dg¢ ln course of the argument Ld. Lawyer. for the; appl;pan;{pla;nnff of .
~:1j31:§1‘ Alipore 0.S- MZOLO Meenaklu Dutta submmed the following cnations in snpport of her
R pes- ™ case. _ :
o ' . LA 1'ngn T U S -tz e
- 2." AIR 2003 SC 761
. 3. AIR 2007 SC 614° T T
4. (QDOOMSCGT8O - o, A
- 5. “AIR 1994Ker85' ‘ R N
6. AIR1979SC145 .| PR o
7. ILR 2007 (3) ‘Kerala 711, 2007 (3) KL] 201 ’ oo e
_.8. 1992 (2) Shim LC 261 ' |
0. AIR 1978 Delhi 86
10. AIR 1951 SC 103
Sk j : 11. AIR 2001 SC 1754 _ :
+12. AIR 2003 SC 3109 co i e
. ‘



i , e G et T 8_ s ram i _—gﬁ&gﬂaﬁlﬂ s
13. AIR 2006 SC 1975 . S Y
14. AIR m%Pandeas ' oy ek T
15, AIR 1964 SC 529
16, AIR 1955 SC 363

_On the other hand, in course of his argument Ld. Lawyer for :Ihe e
ipplicantn‘plﬁif{ii'ff of 0.S-05/2010 Sourya Gooptu submltted the followlng cltatlom
in support of his case. . . f, S
1.2011 (1) CHN (CAL) 194 Vad 3
5.2011 (1) CHN (CAL) 204
i R “_ﬁ, o 3 AR ?_D_fl&fmpr.gr\_g_gq.\_g_[i_lﬁgﬁ‘,
! 4. AIR 2006 Supreme Court 1899
5. »\_-l"R 2007 Supreme Court 614
6. AIR 2007 Supreme Court 622
7. AIR 1976 Bombay 315
. 8. AIR 1976 BOMBAY 329

0 s &3

& et - Neither of the parties of bdth cases found any necessny {0 agitate these two- .

mm.u. nt \hc tme af Jd\'mcmg their rcapa.uwe argumem pefore - tlus court.. i

Huwm er, on (.'uctu

1 LLN'ib‘ld-‘..l..!.thl‘. of th. ra.tw-mt mmernh oD record the. fact and
circumstance of the cases this court is of the opminn that there is nothmg to. decide
. : 1h_e.~uc wo issues in the negative. As such, this court’ ho1ds that lhe two suits -
F o . (0.8-04/2010 and. 0.5-05/2010 afe mamt’unable in their present form and the o
pl‘a‘mtliﬂ' of these two ca':;cs had cause of action to file the respectwe suits.
Lb' - h lssues I\os. 3.4 & 51

pist. e, Thcse three issues are some what related to each other and are taken up

X e g't ©gether” for hrwuv of discussion and ¢o onvenience. 1t is apparent from the written
"Toasber T

= ; ~ statement ﬁled by Meenakhi Dutta in O.8 — 05/2010 that she has admiued 1o the
& = ‘usmnce ofa will executed by Samudra Goo

ptu on 29,12, 1999 l-ler case bein : :zhat ,
SHRETSATd itk uﬁd“'ﬂgﬂ'ﬂg‘?‘? 'EXECI\YQ&‘WH?’TIESUH - Tas ] I- s =

' subsequent will dated 15.02. 2002 in her fav

our. As such no probatc can be granted-

. 11\31 will. Her fumther casc being that ‘the testator: revoked ' the w1ll ddted -~

5°12.1999 as he was being tortured by Sanjay Gooptu and Soury'1 Gooptu. At one'

point in the written statemen} she has stated that Samay Gooptu wnh undue-

influence brought the said will dated 29.12.1999 into existe

nce. It is apparem from
such assertio

n that Meenakhi Dutta the defendant of Q.S — 05.’2010

has not demed
the execution ‘of this w

il dated 20.12.1999 by the testator Samudra Gaoptu "Her

is that du:: to undue ml'lm.nce of Sanjay Gooptu,

the !.ee.tator Samudra
© Gooptu ca.i.cmcd the same,

s It appears: from thc evidence and lhe argument advanced
! AP d

el

unly case

ST

| 2 : : *ow = ~ Conud




9, . 0:S. 05/2010

that ’vlu.n.ikha.fDLuta m urder 10 prove u unduc mfluence onl bank

______ gint that. ..
the testator used 0 re*nde in the family and company of' Samay Gooptu and his

'Ithtdren It is_further apparent that she had stated in the W.S of O.S 05/2010 that

has also produced the cancellation of will deeéd and got Lhe.' same; ue
: .--'ease filed By her being 0.5- 041’2010 This itself: shows t\i'
: Goopm had exectited 2 will on 29. 12 1999 in which e hadT

the said will daled 50.12.1999 was revoked on execution of a subscqucni will., She

nephew the executors severally and jointly and also made them the beneﬂcmﬁes )

- I\!cuﬁ’ik‘;hl Daua has expressly and implicitly admitted the exlstence ofa ‘will dated

28. 12.1999 duly executed by the tc:atator Samudra Gooptu ™

The provision of section 63 of Successions Act and. Secuon 68 of‘ the:

ol st

' E\ndencc Act with rcgard to provmg such document “has been fulﬁlled and

complied. The 1eauuor was in saund health and in sqund mental capacﬁy at the

time of its e}.ecunon as is apparent from the evidence.

It was observed in 2013 (4) WBLR Supreme Court p-700 “ihat a Will has

. be cxeculad in a manner reqmred by s.ecnon 63 of the Successton act Scctmn 68

.0{‘ the vadence Act requires the, will to be proved by examimng at. least one
i

mtcsnng wtmeﬁ Scctlon 71 ot‘ Evidence Act’ nermns pattx;~__t. )
m certain mrcumstances but lhls does not absoive the partm[

of me E\ndence Act. In this case ‘Section 68 ot‘ 1he E.‘vi

e one attesting witness was’ called for Lh(: purpose of prcwmg t}\e W'.ll and ne.

fLqul remem ‘of a valid and enforceable Will that.it shall be attested by.lwo or more

"/ witnesses each of whom has seen the testator 51gn and afﬁx his mark o the Will and’

~ cach of the witnesses has signed ‘the Will'in the presencc of the testagg Om1$s;1on _' ;

1

Chead it'\‘}-“ e i
< et PRLia s
l“ \?ﬂ-\ k‘b‘

%

on the part of the P, W.2 to specifically state the signature of other; witness was

place ‘L‘. in presence of testatrix and her signature was also. placed in presence of such

attesting witness is not fatal. The d

other-evidence placed on record. It was also observed therein that cases in which

the'ctecuuon of the Will is surrounded by suspicious circumstances stands on @

d'lﬂl..l'&f'il fommg A shaky signature,

a feeble. mmd and’ -unfau' and unjust

lti [ oundf.rh

I‘al.sl‘,d suspnmon about the execution . of‘ the Will The P
Iéi'réurnstanc«_s makes the initial .onus heavier and 'th'éféf&" 1ileds
circumstances attended upon the execution of the Will excite tﬁ'i: s’tii_spic{bhh of the
.court the. propounder must remove all legmmate suspicion cume

before the document can-.
be accepted as the last Will of the testator.”

‘The plainiiff* of O.S .05/2010 Sourya Gupta has gwen the ev1dence of the..

'me-.stini; witnesses namely P.W.1 Javanti Gupta who had identified iht: will and
: L]

PR TP TR, S e St S e smmimerr Rl R . ' - 2 ! gonld:‘

efi¢iency can be taken care of by looking to the

mhm——eﬁeet--—seehonﬁﬁ%@*ﬁ *—the.-m%eﬁﬁef—'ﬁ%—csme»ﬁ SR e

A
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pr‘ovéd the’ signature of lhe testator. She h".s further stated that the :testator 'had

signed on the will-in prescncc of the witnesses namely herself, 'Debasish .'A;u'ddy-.and

-Arundhun Mukerjee and the WllﬂCSbCB a\so Ssigned on the will in presence of t'ne '
- testator. Prior ta signing the testator, had read over the will'to them and mc wu'l was

,rr_gu.u.n.d and she was present on the spot. She has funher statecl that' ;_'the ume of.

the execution of the will the testator was physlcally fit nnd‘ mcntailx '
: It is apparent from: the evidence 'of P.W.2 Sourya: ' Y
fhyet <

case. after taking consent of hi§ sister Parnmua Guha. He: has, also~ pmved thc sasp
- custody of the will. : s ’

S = \\Fhere\rer the opponent has dt.chned o avail hlmself of the upponumty to
: \ pm his ‘;.senual. .and material casg in cross ewmmmon it must foilow that he

belieyed that the testimony given would not be dlsputed at all, Tt 1s a: rule of

e T mumasﬁcﬁﬂmwﬁsrséﬁ 10:-Meemakshis

.z:;ﬂ:..._...-- WL UY

with régard to execution of the will dalc.d 29.12 1999 by the Ieslator out of undue
nfluence: '
JIn AIR '1955'ISupremc Court page 363 ‘it has been observed that once.‘u has
been’ pmved that a- Will has been executed with due solemnities by 3 person of
‘competent _understandm_g and apparently afree agent the burden of provmg that it
) .._:_-_—_,.—-m_ was executed under undue influence is on the person who aileges it M_egnak;;hl
: : I%?&na has failed to. prove the same by, cpgent-evldence ; '
LN 0\\ Aa such this court Rolds. that‘!ht wiilddted 29 St

5 ¢ b)rgm testalor Samudra (.:ooptu vo[unmuly ham{g leslamentary capaenty to do thc N

4 ;
: a’}md gevou:l of anl suspicmus ctrcumq‘tames and in; A e
T o {suu’ev. nos. 5 t0 9. . g :
1 C W 6y

These four issucs are some what rclau.d to each other and are. taken up

. mg,‘.mu for brevity of discussion and convenience. Ld. Lawyt.r for Sourya Gooptu
has s.ubmmed in course of his argument that the Wlll dated 15.02.2002: is

; bun'ounded by suspu:mus circumstances. No age of the testaior- has; b'e'en g‘iv”en_ -

yil ,1qu,'-'1-‘1 - therein.” \.iuruw‘.r. the name of the father of the testator ‘has been spclt wrongly

R 1o o S S e i ! . Z

LAl Caut -{-53 . therein. IUis mentioned in. this will that the testator had revoked his earlier-will in
: 1.!{?‘25' '

: ' the last part of 2000 but it appears that the will dated 29.12. 1§99 was executed in

' 1hc las& part of 1999 and not last part of 2000 whnch in ltself_is suspicious

etecutmn of thts will whw‘n n.self raises suspscious Futthermera.

hu.:.b'md of the Mt.ehakhn Dutia has been given as Ashok Dutta of C D 14 Sector-

11, Salt Lake City in this will whereas the cause title of 0.5-04/2010, owes the name ’ ~

., of Lhe: husband of Meenakhi Dutta as Ashok Kumar Dutta of G. D-M Sector -1,

Salt Lake City: It is his further contention that in the death cemﬁcate No 0214205
filed in 0.5 - 04/2010 the name of the testator Samudra: Gooptu has wrdmgly been

-
L]

 Contd......."
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w rmcn as Samudra Gupta and.the name of hisfather has a\so becn wrongly‘i—. vgritlen

as Surendra Chandra Goaptu It 15 his further contention tha! nne df the ttesqng o
< witnesses who has come to prove the will is Bithika Moﬁdal Wh'"
i advocate He has also :dentlﬁed the testamr before the ADSR AlipO e

m.corc’rance to: lhe provision of Indian Succession Act. He hgs further arguE(i that the . ¥
endofrsement gwen by the ADSR on the back side of the 1" page of this will refleets,
ihat ‘this will was presented for registration on 16" Day of Febmary, ,2002 bul II
sirann-.]\ th will was registered on 153" Day of l—cbmary 2002. This all reﬂects the
:.usp‘cmus nature of the lransacnon and considering the susplcious cu'cumstances
' aurmundmﬂ the will and in view, of the' fact that it has not. been proved m_
. au.ordanc; mth provu.mn of Indian Succession Act th\s will cannot be: probated

He has further’ submitted that the date of cancellation of wall and the date of

aubsequen( wm are not the same wh'.ch isa w.tal contrad:cucm Morgoven the' serial

reqmred ag thc will is automatlcauy revoked on cxccunon ot' a'sub

' :Mm\ 'has. furthcr argued that the scribe of this will dated 15.02. 2002 na“meiy Debendra
Nath-Rarui hasg not deposed to say under whose instrugtion he ‘had drafted this will.
hus further argued that Meenakhi Dutta had earlier-also ralsed objcctmn in the :
bate- proceedi'ng with regard to the will o(thelr father whlch shqws that she is
Ilbent on getting the property by any rnedns ¢ T

'\

h appenm from the deed of danceilation ‘l‘ swill.-

rnarked' 'Ext.2 in

as Lme Sourundra Nath Gooptu i .1ppt.ars Fram,the wlll gated 15 02 2002 mal.ked
€¥03 in O.S-04/2010 that the name of the Guher of the testator Samudru Gooptu has

* S Yl been given as Late Surendra Chandra. Gooptu. It appears form the will dated
29.12. 1999 markcd Ext.1.in 0S-05/2010 that the name of‘ the. tather caf the testator

T

place it has bcen gwen as Sourendra Chandra Gooptu’ and ina

nother the'alprrabet '
oro! is rmssmg in the name after the 1lphabet 'S' and it has been spelt as Sprenclra ; N

i . Such 1ypograph1cal error in my o;gjnon cannot be sald 10 be auspxcmns

different cases they appears to be an error in the Spelhng of the name of the testator

and his father. The d:»crepancy as pointed out in the endorsernent of" the ADRS on
the back side of the first page of will dated 15.02:2002 with nhva regard m the date of”

presentation of wnll for registration in my opinion can also be brushed aside as mere
. \ .

e )
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. .

i *;.:E;;L on- “te: -part-of the elerk \.onccmed as atall other prare‘sfn ﬂib*documcm ifie
"date has been give as 15.02.2002, Moreover, the deed of cancellatmn'

" ‘been prcaented for registration as apparent from the documeﬂt_ tself at| :
“and the Will dated 15.02.2002 has been presented for registratlon as appa.rent from
the document uself at 12/12 p.m. 'md both these two documenls are hawng
i consecutwc numbers bcmg 1003 and 1004 Lonsulermg 'that both the documema

were produced at the same time consecutive numbers were gwen and as both the

_'thumb imprcssmn has been taken: once in the index r_g
.1291 appears on both these documents. ey i

" ... _Asper sccuon 68 of the E;‘mdence Acl or{p a.tt 5t

iAo prove: amummt. dn both, the. cases: onlon

e given by the pames who have ﬂled the cases.

Ld. Lawyer for Sourya Gooptu has argucd that an’ attcsung witness cannot

. be WR identifier. It appears that Bithika Mondal is an. mestlng 'wlmess 'md'- -

bs.equently she has also identified the testator before thc ABSR Ahpcre She :q
not the bakalamder of the testator that is to say that she 15 not n the :

ot T e

. testator. As such thss court is of the opinion that the argumem of me Ld I..awyer for
’ ﬁéuwa Gooptu doés not hold ground, -"

\’r\\ '
b '." ‘e

SN2 Not gwmg age of the teslamr in the Will dated 15. 02,200

J m_elnfe lrregularity feft blank due 10 over_,tght and cannd' et

e et : --ar"
mstances. In the Will dated 29. 12. 1099 the testat. e

139@

i Al
i eg{g were Othe

e 3,

e ; Pa' r;& pépert) also bclongmg to him {leslalor) or m whxc. hi '

. ~=“"” mcorporzmon of a pmpcrty named Gooptu. Nwas i Thi

allegedly soId enrller cannot be sald tobe a SUSPIC!.OI‘I
: G " The evidence of P.W.2 Sourya Gooptu 'giv “m C
‘(" ¥ - _juci"ﬂ- B hé has not demed the mgnature “of Samudra Gooput m the canccﬂatmn of‘WiH deed
e * \\\?‘"‘c and the Will dated 15.02.2002. According to him, it is his surrmse that the tes.tatm

et "“\ ¢ i.lid nm canéel the Will dated 29.12.1999 and did not execute any other Will. Tt is

—_

-
TA

e

" his view that‘the testator could nt bequeath his propcrly 1o, M:cna,khf Dytta afler
-such aspuslon. allegauon accusation and malicious slalemcntss mad by her: againqt
i 1 - umamn-lrﬂ:‘nﬁbody's case that the testator Samudla 00

fit or.mentally alert at the time of the execution of the: will dateti. 9121
15, 02.200" ‘Sourya Gooptu had aﬂcgcd that Meenakhi Dutta had got thc sagnalurns
5 .. of the tesr.alor on biank paper and subsequently post: manufactured the Will- dated

15 02.2002 :md brought it into existence. The onus of prowng the sameg was, ‘on him
bu'l he has failed to discharge such onus.

Moreever in his wntten statemem Sanjay Gooptu h

. = R ! -

documents have been executed by the same person, for convenier : s--ap,p'qar;s.-------

e

¢

n
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—alysmliies. m.-rlm_p_mcisa_nmaning_nf the: ward Hekle; m&@&f&:ﬁ:&lﬁm&z e emameis

. c.hnnguablt. especially as regards one's loyalties.' : . | | ,
o Ld lawyer for Meenakshi Dutta has argued that as the will dated 15;02 2002
s rcg:stemd it itself proves that it has been duly . cxecuted by the testator and is
authenuc. Mere reglstranan of a will does not prove its authenucny At has been
‘dbéerved in 2004 'ICC Volume -1 Supreme Court p—695 that: rcg,lsqauan of a

' documem will not dispense with the need of provmg the executlon and attestatlon-

of a document which is required by laws to be pmved in th

Secuon 68 of the Evidence Act. “The cndorsemem mad' <t

are relevant for the matters of regtstmnon only ‘Mere,

s registered one it would not dlspense wrth the reqmrements of' proof‘ of .due

execution and attamtion of Will for grant of lem.r of administration ( 200? (3) ICC ) b
13-80). e

It was observed in 2013 (4) WBLR Slupreme Coutt p-700 “that ‘a WHI has

. 10 be e\t.cutcd in a manner required by section 63 of the Succe: sion’at b, Be :
, " of the Bv 1dence Act requires the Will to be proved by ex&n{“ﬁirl%‘rﬁ{m’ﬁﬁ &"!"’L."-””‘

) nt:esung witness.' Secnon 71 of Ewduncc Act perrmts party to lead other ewdence

. in certain’ ::1rcumst'mccs but this does not absolve the party of his oblzgahon unclel

of the Evidence Act. In this case Section 68 of Lhe E.v.ldence Act 15 satistied

cach of the \wtnmes has mgned thc Will in: the prespncé

- requirements have been complled wnh as apparent from the ewdence on recard of
0. S 04/10.

st ” \@tu o “The court of probate is only concemed with the question as to whether the
Tous .Jucumuu put t‘orward as the last will and testament of a deceased pchDn was dulv
|!\’l : - wxecuted -and auested m accordance with law and whelher at the ume nf such
v¥esution the testator had sound disposing mind. The question whether a particular

bequest is good'of bad is not within the,purview of the probate court. (AIR 1954 SC
O e e DS : :

It has been observed by the Apex Court in AIR 1974 St.'ipréme Court page
- 1999 that the propounder in order to succeed in his case has toishow that the. Will
. was mgned by the tesmtor and at that poirnit of" ln‘ne the teslatﬂx w:ﬁs lh sound state

elemcnh are e:.tabl:shed r.he onus Whth rests on the propounder is dilséharged But

where there %ire suspicious circumstances the onus will be 'on the propounder to N
¥ 3 = ¥ i

I ae— - :
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u.pLun them to the satisfaction of the court before the will could bc accepted as,

.gcnume Where the defendant alleges undue lnﬂuence h’dud anducé rcion he

e L e A TIRE T LT L

burdén which fests upon him in c.-‘nabhshlm, the circumstances which -§hg"\'£'r*"'t'hht‘the
Wil Bud, been obrained by fraud or undue inluence, a probate of the ‘Will must ™
:‘-;_'_Z""'"'il{- be granted it it is established that the tcstz{ior had full testamentary
Capat iiv und had in fact executed it \mhdiv with 2 hee will and mind. "
In \1\.\\ of what has been ch:.erved above thls court holds 1hat Meenakhl
- Liotta has heen able to prove that the testator Sarnuclra Gooptu had volumarily
AL m.Li the Will dated 15,02.2002 in her tfavour and had testamentary capaclly w
4o thi same. The said Will dated 15,02. 2002isa genume document devoid of any

_suspicions gircumstances to exclude probate being ‘granted. The Will dated

- P

"

s o :ﬁﬂ*ﬁ”ﬁﬁf_revewmf‘cy the testalgr Wiis subsuqummﬁi‘mm‘esmmr
try the .eglstered deed of cancellation, even though, it was not reqmrcd ag execution

of aumequem wnll bv lt.se“ rcvoke:. the earlier Will eaecuted by the same person ,

= o+
o L e

S A A o e 3 o
Bttt

While discussing the eurlier issues this court has held that the testator

",
\ ;*33!';‘.1-.;:1 Gooptu had exccuted his will dated 29.12.1999  which was held to be™

sarmmenigmd el o e e s e SIPNIETISEORS =1t hagfales hoor Told B this

Ins /\-} (u't that the testator Samudra Gouplu m.b\cqumth' revoked his eaflier will dated
“d ,;;m'g\(\?}f 9.12.1999 by executing the deed of cancellation of the will on 15.02.2002 and on

Mkﬂ&mmed another will avhich. has.als

s0ak devoid of suspicions circumslances by this court. As such the will dated
15, (2.2002 - of the testator Samudra Gooptu is his last will and’ the plamult‘ of
U1.5-0420 10 Meenakhi Dutta is entitled to get probate of this will. The plainull or

. S 3 2010 Sourya Gooptu is not entitled 1o get probate of will dated 29.12.1999

e
Y

¢ testator, Samudra Gooptu as the same does not happen to be the last will and
westanient of testator Samudra Gooptu.

The issues are accordingly ciispns:éd 'J' . 8w h

In‘the'result, O.S. Case No.'04,2010 succeeds while O.S. Case No. 05/2010

Hence,

OQRDERED
,that both the cases being 0.8, Case No. 04/2010 and O.S. Case No 05/2010

ate d wl,\Om.d off on contest but without cost. 67 Ko crimmra / J-u..-ﬂ"

The plaintiff of 0.S. Casc No. 04/2010 namely Meenakshi Dutta as

eNecuior n'.t the Will dated 15.02,2002 of testator deceased Samudra Gooptw, is

a .

Contd.......
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“the Will alter proper submission of the smm'p duty and

Coart Fues, 1T not already paid. Issug probate in favour of the plaintiff of O.S. Cgm_

) * o U4 2010 n'unelz‘Met:nakshi Duu'_u and 1 copy ¢ ot U.u: sald Wll‘. dated 15.02. 2002._2_;:=#_:_dﬂw

enutied to get-the probate ot

" be unnesed along with the probate. ] ,
0.S. Case No. 052010 namely Sourya Gooptu as one of the

nl testator deceased S'lmudra Goopm is not

' .' The pkunuﬁ“ of
wors of the Will dated 29.12.1999
critied to get the probate of this Will duted 29.12. 1999 as it is not the last will and

= w~tament of the deceased testator Samudra Gooptu. . B

Dictuted & corrected by me.

Z
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COSTS OF SUIT UE N
Pl Rs. | P Dyfendant Rs. | P
{. Stamp for plaint 16 |e I. Stamp for power | * Q o8
2. Stamp for power i [ o 2. Stump for petitions and affidavits ' Lo e
: S [T il R
3. Stamp for petitions s 1. Cost of exhibits including copies made i
sftidayits o || underthe Bunkers’ Books! Evidence Act. | ' 30 | »
4.+ Cost of exhibits including - 1891 , S
copies made unde the Bankers' : N T e £ %
Books' Bvidence Act. 1891, .. “ | R | R4 Pleddes' fe Sh, S ozpj-|[0020| P
-5, Pleaders' fee on Is. e o 110,020 ¢e 5 Subsistence and travelling allowance of | _
. i Sh_,“ /'” ) witngsses (including those of party.if Pal bl
6. Subsistence and travelling ullowunca of wit- allowed by Judge) - o
nesses (including those of party, I allowed x| » ) !
by Judye) 6, Process fees - SRR Bl S
7. Process fees o | 7. Commissioner’s fees N CRP x e
§. Commissioner's fees Demi- ' .... I i N .
e T X )a 8, Duemi-puper g . e s}
9. Benil-puper g |o |(o]9: Costoftransmission orrecords e | |5
© 0. E:ogt-orlransmlssiun of records N e ;1'0.-0iher-cnsts‘nllowgd under thﬁ:OdU';QDd" ; _ i
2 . T = i v ooy .
11. Other costs allowed under the Code and D I VR .Civil Rules and Orders. e L et »
Civil Rul d Orders. I - v |
SRkl _ 11, Adjournment costs not-paid in cash (to be|. 5
12. Adjournment costs not paid in ensh (to be ad- v o added or deducted as the case may be) i ”
ded or dcdu_ct:d nsahe.cose may be) s :
Totul '[ pags|c¥ %.Ul“'l T ] 0059‘ @

NOTE 1. The parties should apply as soon a3 possible for 11'1_.; retu of il exhilits which they ,u&af wish o preserve as they
e High Court (Rule 557 et. Seq. Civil Rulesand Orders, WOl P == =,

will destroved at the time prescribed by th

NOTE 2, The above note or the Schedul

~ ofany party {sée Note | to rule 486, Civil

g}

-r .

o of costs shall be penned through if there are no exhlbits for r&ﬁ.ﬂﬂrnow)‘sm favour
Rules and Orders, Vol. 1). B e T N

. ‘-t_.r r:%@g\‘:
: H e

B R s 6 ¢ T PN L o

*
1
LY F DY R ISRLT |
Mg A L'-.'Jl‘ll.l, A s
. !
-
'
- s
S . 1A
i \
vk Yy 13 - -
o e
L]
e . iy .
SRy
L] 3 2
o T._..;,-.__...;.... I i = _._--
gl i b » i Aﬁ:.!--.
5 3 T, ! V
) . ]
. L .
¥ -
3
) ¥ - o
=g s m—— - ——————————————Y

I



